
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

           CASE NO:  PFA/GA/1024/99/KM 

In the complaint between: 

 

GLEN SPEAR Complainant 
 

and  

 

IBM SA 1994 PROVIDENT FUND  First Respondent 
IBM SOUTH AFRICA Second Respondent 
   
 
 

PRELIMINARY DETERMINATION IN TERMS OF SECTION 30J OF THE 
PENSION FUNDS ACT OF 1956  

 
 

 

1. On 24 May 2001 I handed down a preliminary ruling in the above matter 

in the following terms:  

    

1.1 IBM SA (Pty) Ltd is hereby joined as a party to this complaint in  

 terms of section 30G(d). 

 

1.2 The first respondent is directed to furnish IBM SA (Pty) Ltd with a 

copy of the complaint, the first respondent’s response and the 

complainant’s reply together with all annexures, within 7 days of 

the date of receiving this ruling. 

 

1.3 A rule nisi is hereby issued calling upon the parties to show cause 

by 30th June 2001 why the following order should not be made: 
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The trustees of the IBM SA 1994 Provident Fund are 

hereby directed to transfer to the Penlink Portfolio 

Provident Fund to the credit of complainant’s account 

an amount equal to that percentage of the Reserve 

Account no1 in the IBM SA 1994 Provident Fund that 

reflects the complainant’s fund credit at the time of 

exiting the fund expressed as a percentage of the 

total fund credits of the fund membership as a whole 

as at the date of transfer, together with interest as 

provided for in section 2 of the Prescribed Rate of 

Interest Act, 55 of 1975 from the date of transfer to 

date of payment. 

 

2. In due course I received further submissions from the second 

respondent motivating why, in its opinion, the preliminary ruling could 

not stand and why the complaint ought to be dismissed.  

 

3. At the request of the second respondent a hearing was duly convened 

on 26 October 2001 in order to hear further argument on the matter. The 

complainant represented himself, but indicated that since his case 

appeared to have been put forward in the preliminary ruling, and since 

he is not a trained jurist, he had nothing further to add at this stage. The 

first respondent was represented by Deneys Reitz Attorneys, who 

indicated their client’s intention at the hearing to abide by the decision of 

this tribunal. The second respondent was represented by Adv Loxton, 

instructed by Ken Douglas, Attorney. The only substantive opposition to 

the preliminary determination, which will be dealt with hereunder, 

therefore comes from the second respondent. 

 

4. However, it seemed to me there was a second cause of action open to 

the complainant, which lay in delict and not statute. This was briefly 
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canvassed at the hearing and Mr Loxton argued that in his view that 

could not succeed either due to the remoteness of the damage, or 

causation as the case may be. It was then agreed that the fairest way to 

proceed would be for me to issue a further preliminary determination 

setting out the basis for a possible finding in favour of the complainant, 

thereby affording all parties an opportunity to meet the case by way of 

further submissions, further evidence, and, if necessary, another 

hearing. 

 

5. In this preliminary ruling therefore it is my intention to set out the 

reasons why the finding made in my previous preliminary determination 

may be unsustainable and to set forth the alternative cause of action 

which may afford the complainant relief, albeit in a lesser amount. 

 

6. The finding in the first preliminary determination was predicated on the 

statutory requirements of section 14 of the Pension Funds Act 24 of 

1956 (hereafter referred to as “the Act”), and to the effect that the 

complainant’s transfer value was neither fair nor reasonable, and did not 

meet the requirements of section 14 in that it did not accord full 

recognition to his rights and reasonable benefit expectations. 

 

7. The implication of this was that the transfer was invalid and my rule nisi 

contemplated an award of a supplementary transfer value (an 

“agterskot” as it has become known in the industry) that in my opinion 

would have met the requirements set out in section 14. 

 

8. Mr Loxton has argued convincingly that section 14 imposes no 

actionable duty on a board of management vis a vis the members to 

present an equitable scheme. If the scheme meets the requirements set 

out in section 14 it is valid; if not, it is invalid. In this regard the case of 

Tek Corporation Provident Fund and Others v Lorentz (2000) 3 BPLR 
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227 (SCA) states that if the scheme fails to meet those requirements 

then it is invalid and the registrar’s certificate cannot save it, as it is 

predicated on an ultra vires decision. There is no competence, on the 

part of the registrar to “make good” the scheme by requiring an 

“agterskot”, although obviously the registrar may refuse to certify a 

scheme unless an additional amount is transferred to meet the 

requirements of the section. Similarly, he argued, it is not competent for 

me to make an order which purports to rectify an invalid scheme, and it 

remains an open question whether it is competent for me to set aside an 

invalid scheme certified by the registrar. 

 

9. A close reading of the ratio in my first preliminary determination will 

reveal that implicitly at least, the effect of my ruling was to “make good” 

in respect of the complainant a transfer value which I considered did not 

meet the requirements of section 14. Were relief granted in the form of 

an “agterskot” payment this would in effect mean that the Adjudicator on 

appeal would be substituting his decision for that of the Registrar 

retrospectively and would be assuming a power to re-write the scheme, 

which the Registrar does not enjoy in the first instance.  The only power 

the Registrar has under section 14 is to accept or reject the scheme for 

a transfer of business, he has no power to compel a board to submit a 

scheme on terms devised by his office. Were I to order an “agterskot” 

payment, I would be assuming a power of appeal in relation to the 

Registrar’s decision and would be re-writing the terms of the scheme (in 

a way which the Registrar could not) imposing a different bargain upon 

the remaining members, the boards, the employer and the Registrar for 

the benefit of the transferring members. Section 14, it was argued, does 

not mandate such intervention, especially in relation to schemes 

concluded before the office of the Adjudicator was established by 

legislation. 
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10. For the reasons set out above, but without deciding the point, I am 

persuaded by the second respondent’s submissions that the relief set 

out in the rule nisi may not be sustainable and it may ultimately prove 

necessary to join the registrar before a final determination is made. 

 

11. I turn now to the alternative cause of action that I mentioned earlier 

which in my opinion may avail the complainant. It seems to me that 

there might well be a claim based on a breach of fiduciary duty owed by 

the board of management to the complainant. 

 

12.  Section 7C of the Act is a codification of the common law fiduciary duty 

owed by anyone administering assets on behalf of others. It states as 

follows: 

 
(1) The object of a board shall be to direct, control and oversee the 

operations of a fund in accordance with the applicable laws and the rules 

of the fund. 

 

(2) In pursuing its object the board shall – 

 

(a) take all reasonable steps to ensure that the interests of 

the members in terms of the rules of the fund and the 

provisions of this Act are protected at all times, 

especially in the event of an amalgamation or transfer 

of any business contemplated in section 14, splitting of 

a fund, termination or reduction of contributions to a 

fund by an employer, increase of contributions of 

members and withdrawal of an employer who 

participates in a fund; 

 

(b) act with due care, diligence and good faith; 

 

(c) avoid conflicts of interest; 
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(d) act with impartiality in respect of all members and 

beneficiaries. 

 

13. In protecting the “interests” of the complainant, and others in the same 

position as him, in the course of the transfer to AT&T, the board ought to 

have had regard to his rights and expectations in the fund. One such 

interest was clearly the spes he had in benefiting on an ongoing basis 

from reserve account no 1. The failure to pass on to the complainant 

some benefit that represented a monetary compensation for the loss of 

this spes on his transfer out of the fund to my mind constitutes a breach 

of both the common law fiduciary duty owed by the board of 

management to the complainant as well as breach of a statutory duty 

which was clearly enacted for the benefit of a class of persons of whom 

the complainant was a member. 

 

14. It was suggested to me by Mr Loxton at the hearing that any financial 

damage suffered by the complainant as a result of a possible breach 

was too remote to be cognisable. This, he said, was because there were 

problems in proving causation. Even supposing the trustees had 

augmented the transfer values of the complainant and others in his 

position, the complainant must show that the registrar would still have 

approved the scheme, and would still have considered that the 

transferor fund was in a financially sound position. 

 

15. I do not see these arguments as particular obstacles to a finding that the 

complainant suffered direct damage as a consequence of the breach by 

the board of trustees. The registrar is likely to have sanctioned a 

scheme which, at most, passed on a pro rata portion of a reserve 

account to transferring members. There is also no evidence whatsoever 

before me that such a transaction would have left the fund in a financial 

condition that was less than sound. On the face of it this is unlikely as 
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the transferor fund was lessening its liabilities and potential debiting of 

the reserve account by the amount of members transferring. 

 

16. A second stumbling block raised by the second respondent is the 

question of the requisite permission by the second respondent itself, as 

the employer, for any distribution of funds standing to the credit of the 

reserve account to members, which permission it contends would have 

been refused. For the reasons that follow I am of the view that such a 

refusal would have been unlawful and the board of management would 

not have been entitled to rely on it in justifying its failure to exercise its 

proper fiduciary duties towards the complainant. 

 

17. The history and nature of the reserve account (reserve account no 1) is 

fully set out in the previous preliminary determination and will not be 

repeated here. In essence it originated from a distribution of the surplus 

for the benefit of the members in the predecessor defined benefit 

pension fund, the employer (second respondent) having already 

exhausted its share of the surplus which was allocated to a separate 

reserve account. The second respondent therefore has no direct 

financial interest in the reserve account. It exercises control over assets 

on behalf of beneficiaries other than itself. The natural consequence of 

this is that stands in a trust relationship to the funds in the reserve 

account and to the members on whose behalf it exercises that authority. 

It therefore follows that the second respondent does not stand in the 

ordinary relationship of good faith in the exercise of its powers vis a vis 

the reserve account but in a fiduciary relationship. For this reason it was 

obliged to observe the same standards of vigilance in respect of the 

complainant’s interests insofar as they impacted on the reserve account 

as was the board of management. 
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18. The most problematic aspect of an action for a breach of fiduciary duty 

in the present case is the appropriate measure of damage. It is clear 

which two positions must be compared: on the one hand the present 

financial position of the complainant where he was credited with only his 

actuarial reserve on transfer; on the other hand the financial position he 

would have occupied had the board of management had proper regard 

to his full financial interests in the fund, including his spes in the reserve 

account, when calculating an appropriate transfer value for him. Had 

there been a transfer from a reserve account in one fund to a reserve 

account in the other, it may have been appropriate to apply a straight 

pro rata apportionment. However, there is no provision for a transfer to a 

reserve account in the new fund. The effect of an award of a pro rata 

portion of the reserve account to the complainant directly would be to 

place him in a better position than he would have occupied had the 

breach not occurred. This is because what was only a spes will have 

been converted into a tangible asset over which the complainant has 

direct control, thus ignoring all the possible contingencies that may have 

adversely affected the benefit derived from the reserve account. 

 

19. It therefore seems to me that the spes ought to be discounted in some 

way to take account of the fact that it will become through an award of 

damages immediately available and certain. In this regard Visser and 

Potgieter Law of Damages (Juta, 1993, Cape Town) have the following 

to say: 

 
The value of an expectation is generally determined by taking into account the 

degree of probability of its fulfilment (or realisation) – this means that, from the 

face value of the patrimonial right it envisages, an amount must be deducted to 

discount for the possibility that the expectation may not be fulfilled. 

 

20. It seems that the most appropriate “face value” to ascribe to the spes of 

the complainant is the percentage of the reserve account that reflects the 
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complainant’s fund credit at the time of exiting the fund expressed as a 

percentage of the total fund credits of the fund membership as a whole as 

at the date of transfer, in other word his proportionate share of the 

reserve account. 

 

21. I turn now to the problem of evaluating the present value of the spes 

taking into account the probabilities of its materialization. As with many 

attempts to quantify prospective loss one is to an extent engaged in an 

exercise of crystal ball gazing. As stated in Caxton Ltd v Reeva Forman 

(Pty) Ltd 1990 (3) SA 547 (A): 

 
In my view this is the type of case where the Court must do the best it can on 

the material available….And in the nature of things the Court’s assessment of 

the loss here cannot be more than a rough estimate. 

 

22. In assessing an appropriate contingency discount I have taken the 

following factors into account: 

 

• Historically the members of the fund have benefited from the 

reserve account by “investment boosters”; 

 

• Although the reserve account has been depleted by such 

enhancements in favour of the members, it has also been 

augmented by withdrawal profits and investment returns and 

appears to have been stable in the past; 

 

• There is the possibility that through market related losses or 

increased risk benefit subsidies the reserve account could have 

diminished substantially; 
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• There is the chance that had a pro rata portion been transferred to 

a reserve account in the transferee fund, the complainant may 

have left, and may still leave, that fund prior to seeing the full 

benefits from the investment reserve; 

 

• The complainant will be getting the present day value of something 

that would only have accrued to him in the future. Although strictly 

a separate adjustment involving capital discounting, in view of the 

fact that the estimate is so speculative I have chosen to include it 

as a factor here in a globular contingency discount. 

 

23. Taking all of the above factors into account I am of the view that a 

contingency deduction of 40% would not be unrealistic in the 

circumstances. 

 

24. As stated above the findings contained in this ruling are intended to be of 

a preliminary nature only and I would therefore welcome submissions on 

what is essentially a different legal basis for upholding the complainant’s 

claim. I am also prepared to hold another hearing in the matter should 

any of the parties desire to present further evidence or oral argument. 

 

25. In the premises my ruling is as follows: 

 

A rule nisi is hereby issued calling upon the parties to show cause by 

Friday 21 December why the following order should not be made: 

 

The first respondent is directed to pay to the Penlink Portfolio 

Provident Fund to the credit of complainant’s account an amount 

equal to 60% of that percentage of the Reserve Account no1 in the 

IBM SA 1994 Provident Fund that reflects the complainant’s fund 

credit at the time of exiting the fund expressed as a percentage of 
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the total fund credits of the fund membership as a whole as at the 

date of transfer, together with interest as provided for in section 2 

of the Prescribed Rate of Interest Act, 55 of 1975 from the date of 

transfer to date of payment. 

 
 
 
 
 
 
Dated and signed at CAPE TOWN on the 20th NOVEMBER 2001 

 

 

 

 

______________________________ 

JOHN MURPHY 
Pension Funds Adjudicator 
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